UNITED STATES. OF AMERICA VS TAMAE KONDO 


Yokohama, Japan 
3~ March i943 


R eview of the Staff Judge Advocate 



1. .The attached record of trial of Tamae Kondo at Yokohama, Japan, tried 
from-. 16 February 1943 to 20 February 1943, by a military commission appointed 
by paragraph 3, Special Orders No. 29, Headquarters Eighth Army, United States 
Army, dated 6. February 1943,.having been referred to the Staff Judge Advocate, 
this review is submitted to the Commanding General, 


: . Personal Data Concerning Accused 

NAME: Tamae,Kondo ■ . DATE OF CONFINEMENT: 5 December 1945 

AGE: ..56: ' • - DATE OF ARRAIGNMENT: 16 February 1948 

RESIDENCE:- ;1123 Misuhakari, PUCE OF TRIAL: 'Yokohama, Japan 

Takebegori, .Ohmura,' Prefecture - PERIOD OF TRIAL: 16 February 1948 to' 

, Nagasaki . 20 February 1948 

MARBCAL-STATUS.: Married. - DATE OF SENTENCE: 20 February 1948 

RELATIVES: Wife, one brother, three SENTENCE: CHL for five (5) years 

sisters, three sons ... V CLEMENCY RECOMMENDED BY COMMISSION: No 

EDUCATION:'• Grammar school - four years, 
high, school - five years 
VOCATION:-.,, Army , . 

MILITARY CAREER: Graduate of Tokyo 
Military Academy in June 1914.' 

Highest rank - Colonel 


■' 2. Synopsis of Charges, Pleas, Findings and Legal Sufficiency; 

Charges and Specifications : ' Pleas Findings 

Charge: Accused, at the times and NG G 

places set forth in the specifica¬ 
tion hereto attached, did violate 
the Laws and Customs of War, • 

Sp 1: That between 22 November 
1944 and 15 June 1945, at or near 

Zentsuji Prisoner of War Camp, 

Zentsuji, Island of Shikoku, Japan, 
the accused, while Commander of said 
Camp and Commander of the Hiroshima 
Area of Prisoner of War Camps, did 

willfully .and unlawfully disregard 
and fail to discharge his duty as 
such by failing to protect Allied 
Prisoners of War from the hagards 
of war; by. failing and neglecting 
to provide for Allied Prisoners of 
War adequate heating facilities and 
food, thereby causing them illness 
and suffering; by failing to provide 
for Allied Prisoners of War adequate 
and available medical supplies and 
proper medical ©are and attention,, 
thereby contributing to their illness 
and suffering; by failing to control 
and restrain members of his command 


NG G 

except the words "by 
failing and neglecting 
to provide for Allied 
Prisoners of War ade¬ 
quate heating facili¬ 
ties and food, thereby 
causing them .ilinccs 
and suffering"; "and 
proper medical care 
and attention", and of 
the excepted words not 
guilty. 


Legally 
Sustained 

Yes ' 


Yes (in part 
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and persons under his supervision., and 
control by permitting them to commit 
the following atrocities and other of¬ 
fenses against Allied Prisoners of War. 

a: Between about 1 January 1945 NG G Yes 

and 15 May 1945/ the unlawful mistreat¬ 
ment by Shigeyoshi Hashimoto of Major 
■ Clarence F.. Maynard, ari American Pris¬ 
oner of War, by beating,- kicking, and 
otherwise abusing hi®. 

•b: Between 22 November 1944 and NG NG - 

15 Jurie 194-5, the Unlawful mistreatment (R 101) 

and abuse by Hidemaro Nakajima of nunH ' ■ . ; V 
erous Allied Prisoners of War by mis¬ 
appropriating and otherwise converting 

to his own use and benefit-Red Cross ; 

and other supplies provided and intended 
for the use and- benefit of Allied Pris¬ 
oners of War. - 

.c mI n or about March 1945, 'the un- NG NG .. — 

lawful mistreatment by Shigeyoshi 
Hashimoto of Lieutenant T. W. Griffin, 

an American Prisoner of War, by beat- = 

ing and otherwise abusing him. 


d: On or about 22 February 1945, 


the unlawful mistreatment, by Shigeyoshi 


Hashimoto; of Lieutenant Lee Vest and 
two other American Prisoners of War by 
beating,, kicking and otherwise abusing 
them. 


e: In or about February 1945, the 


unlawful mistreatment by one "Tobias" 
of Private First Class 'William Boyd, 
an American Prisoner of War/ by beat- ;iK 
ing, kicking and otherwise abusing him. 


f: On or about 15 May 1945, the 
unlawful mistreatment by Shigeyoshi 
Hashimoto - of Lieutenant J. G. Hartdale 
Hilton, an Allied Prisoner of Wad, by 
beating and otherwise abusing him. 


g: On or about 1 January'1945, the 
unlawful mistreatment by on<b "Peg-leg" 
of Colonel Scanlan, an Australian Pris¬ 
oner of War., by striking him with a 
sword and otherwise abusing him. 


h: On or about 11 June 1945, the 
unlawful mistreatment of Lieutenant 
Ben R. Morin, an American Prisoner of 
War, by beating and-otherwise abusing 
him. - 


h: On or about 11 June 19.45, the . 
unlawful mistreatment of Private Martin, 
an American Prisoner of War, by beat¬ 
ing and otherwise abusing him. . 


i: Between 22 November 1944 and 
15 June 1945, the unlawful mistreatment 
of rsfimerous Allied Prisoners of War, 


NG 
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NG 
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NG 


NG 


NG 


Yes 


NG 


Nolle Prosequi 
(R 18) 


NG 


G 


Yes (in part) 
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not mentioned in the f^pgoing sub¬ 
specifications, by beating and other¬ 
wise abusing jthem. 


/? s 
C-' 




3. Summary of the - Evidence 
• a. In general 


Colonel Kondo, the accused, was" i'n command of the Zentsuji Prisoner 
of War Camp at Shikoku from 13 December 1944 to 13 April 1945 (R 20, 122, 136). 
The'Zontsuji Camp wa ! S the headquarters (ntain)- camp and had three branch camps 
on Shikoku (R 52). Captain Hosotani was one of Colonel Rondo's Staff Officers 
in charge of PIT affairs and administration (R 52, 122). On 13 April 1945 Colonel 
Kondo was appointed commander Of Hiroshima Area PW camps, and Captain Hosotani 
took command of the Zentsuji Camp (R 52, 123', 137). The Hiroshima Area '.camps 
comprised the four at Shikoku and five branch camps on Honshu, a total - of nine 
(R 52), Colonel-Kondo did not leave. Zentsuji Camp oh 13 April, but remained ‘ 
there until the end of May ,1945, when he went to the Hiroshima Main Camp (R 20, 
115, 116). Captain Hosotani remained in bommand of the Zentsuji Camp until 27 
June 1945 (R 122). There were about seven hundred FW:officers and one hundred 
enlisted men interned at Zentsuji during the period (Ex. 15, R. 36). Captain 
Saito was the Japanese medical officer at Zentsuji (R 53). Colonel Kondo had 
about one - hundred subordinates working for him, including officers, noncommis¬ 
sioned officers and civilian employees (R 123). Three of the civilian guards 
in camp were Hashimoto (Club Fist), Ogimoto (Loatherwrist), and Hasa (Yellow 
Glasses) (Ex. 2, 3, 4, 6, 9, 10). ^ . * 


b,: For the Prosecution ; 

(l) Failing to Protect'Allied FW's from Hazards of War : 


During 1944- or 1945 American FW's were forced to handle ammu¬ 
nition, small arms, and other ordnance material at several railroad stations. 

While the PW's were traveling on the railroad when bombing and strafing appeared 
imminent,- the railroad engine would pull-away from the cars carrying the PIT's 
and leave them a sitting target on the tracks. When American planes bombed the 
areas at the railroad stations, the American PW's would be-locked in the baggage 
cars and box cars during the raid and never allowed to enter the air raid, shelt¬ 
ers (Ex. 1). About April 1945, about twenty PW's at the railroad station were 
put in a box car (R 49)• There were no air raid shelters in-camp; there were 
some fox holes for the Japanese (R 28, 65, 67, 91). The FW's refused to dig 
their own air raid shelters, although camp authorities permitted them to do so 
(R 48) -, Zentsuji was never bombed; no bombs ever landed close; the buildings 
were not marked, but were visible from the air (Ex. 2, R 28, 48, 58, 91). 

(2) Failing and Neglecting to Provide for Allied PW's Adequate 
Heating Facilities and Food, thereby Causing them Illnfess and Suffering : Not Guil 




(3) Failing to Provide Allied FW's Adequate and Available'Medical 
Supplies, thereby Contributing to their Illness and Suffering : 

Lieutenant Chandier stated early in 1945' he was suffering from 
lack of vitamins, causing swelling of his legs and face; the American doctor, 
told him the Japanese had large quantities of Red Cross medical supplies and 
refused to hand over their control to him and refused to give him sufficient, 
medical stores to treat the sick (Ex-. 14). Lieutenant'Mendelson stated a large 
quantity of Red Cross medical supplies arrived in Camp, November 1944; they 
were not available to FW's (R 66, 86); limited quantities of medicine were is¬ 
sued to Dr. Van Peenan, but vitamin pills were kept by the Japanese and were 
still in camp in June 1945 (R 66, 70, 87)"; during the winter of 1944-45 nearly 
all FW's were weak from malnutrition, also a great deal of pneumonia (at least 
four cases) and bronchial trouble; PW's were not given vitamin pills, which 
would have been of benefit (R 66, 90); he went to Dr. Van Peenan and asked for 
vitamin pills for his eyes, and he ■ (Van Peenan) told him the Japanese did not 
allowTT'Sufficient quantity to give-him any (R 88); he heard that Captain Saito 
used Red Cross medicines inhis tea (R88), The shipment of Red Cross medicines 
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in November 1944 was the last received, and it was known that no more would be 
received thereafter (R 48, 87). Asabuki, the interpreter, seated there were 
Red Cross medicines in camp during Colonel Hondo's time; there were quite a few 
vitamins; he said the American medical orderly told him some medicines were re¬ 
fused RY 1 s and they could not get as much medicine as they wanted, especially 
vitamin pills (R.27, 28, 47 > 56), but he did not. recall Captain Saito or Colonel 
Hondo ever refusing FW's medicine '|R 48, 56). . ' " 

(4). Failing to Control and Restrain Members of his Command and 
under ’his Supervision and Control,, Permitting them to Commit Atrocities against 
Allied PW‘ s :- . . , . ' 

(a) As to Specification la : Major’Maynard stated that during 

an air raid, Leatherwrist /Hashimoto/.entered the latrinei He shoved-him and 
kicked him and when he attempted to leave he swung'on him with his right arm, 
striking him in the face. He continued to do this, driving him back to the end 
of •the latrine.. He would draw back away from him and then run .toward him full 
tilt and actually ran up his legs with his hobnail boots; Then ho.would back 
away again and come in swinging and strike him a blow in the face with- his fist. 
The same procedure was-repeated. He became more excited each time he struck 
him. He (Maynard) dropped his arms to his side and slumped over. His overcoat 
was smeared with blood. Dr, Van- Peenan taped the cut on the bridge of his nose 
and packed his nose to stop, the bleeding. (Ex. 5.) . Dr. Van Peenan stated Maynard 
was fifty-six years old.- He treated him in January 1945 after the beating for ■ 
about two weeks. He had multiple superficial lacerations and contusions' around 
the,head and face. He also suffered injury to his nasal bone and contusions on 
his legs. At the time Maynard-was a serious malnutrition patient (Ex. 6)*. The 
beating was also described by others (Ex. 2, 8, 9, R 25, 67). .. . 

(b) As to Specifications lb and lc : Not Guilty 

.(c) As to . S pecification Id ; Gaptain heene, United States 
Navy, stated that about 22 February 1945, during an air raid alarm, Hashimoto 
suddenly came into the room and kicked and,struck Lieutenant Lee Vest and two 
other American officers in the face (Ex. 9). The incident was mentioned by 
Lieutenant Mendelson (R 67). 

(d) As to Specification le : Not Guilty •' . 


(e) As to Specification If : Captain Deeter stated that 
Hashimoto severely kicked and beat Lieutenant Hilton-during an air raid about 
15 May 1945. He hit him about three times with his artificial right hand. He' 
kicked him several times on the shins. His face and legs were lacerated and 
badly bruised (Ex. 11). The incident was also mentioned by others (R 34. 54, 
68 ). 


(f) As to Specification lg : Not Guilty 


(g) As to Specification lh ; Lieutenant Morin stated on 11 
June 1945 he was caught crawling under the wire outside the compound. He was 
on his way to the bakery to steal some hardtack. The Japanese took him to the 
.camp office, where he was severely beaten about the face for about ten minutes 
with.a web belt. He suffered numerous cuts on his face, and his face was badly 
swollen. He was stripped down" to his shorts and thrown in.the guardhouse for 
nine days. During, his confinement his ration;was cut in half, end he received 
no medical attention (Ex. 12), Lieutenant Mendelson also described the inci¬ 
dent (R 68, 69,‘ 80) . Ls; 


(h) As to Specification lh ; (Nolle Prosequi, R, 18) 


(i) As to Specification li ; When Leatherwrist ^lashimoto/ 
came tearing into the latrine during the.Maynard incident (Specification.la), 
he-pushed several FW's about (Ex. 5). Leatherwrist and another guard cuffed 
and kicked Lieutenant Erickson for three or four minutes during the Maypard air 
raid incident (Ex. 2)*- Hashimoto made a serious attack on three other United 
States Army officers during the Maynard incident, bruising each more or less ' 
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severely (Ex. 9).. About June 1945 PW Ulrich was accused of having gone out of 
camp to steal some -bread* He was confined on half rations with no change of 
latrine facilities in the call during the entire period. ,The mosquitoes were 
unbearable. He was confined.for fourteen, days (Ex. 3 , R 81).. During January 
19.45, Hashimoto took Major Henfling to Captain Hosotani because he put on his, 
overcoat while-suffering from a bad cold. Hashimoto took, his overooat away and 
after'conversing with Captain Hosotani made him stand at very rigid attention . 
in the snow for four hours. Hashimoto was one of the most brutal, arid feared 
guards. He was in the habit of slapping and abusing all ..FW’ s with the least 
provocation (Ex., 8). PW Olson stated he was.knocked out one time during May 
1945 by a guard named Hasa (Yellow Glasses), because he was smoking a Japanese 
pipe. He hit him on the left temple with his fist (Ex. 13). Technical Sergeant 
Ritthaler stated hi was severely and brutally beaten for several minutes between 
1 and 15 June 1945 by a Japanese civilian guard,'named Yellbxv Glasses, in front 
of the mess hall shack at Sakaido, one of the branch camps of Zeritsuji (Ex* 74, 
Case'Docket No* 40). PW Miller also described the beating. He stated Ritfhaler's 
face and body were,covered with black'arid blue marks.' Captain Hosotaniwas,com¬ 
mander of the camp (Ex. 101, Case Docket No, 40).. 

c. For the Defense 

(lj Failing to Protect Allied ’FW 1 s^from Hazards of War ; 

In November or December 1944> while working at the railroad 
yards in Takamatsu during An air raid, about twenty PWs were forced into a box 
car, the doorsVof which were locked. No bombs were dropped and none were injured. 
The man responsible for this was the stationmaster at Takamatsu"known as Sneaky 
Pete (Ex. F). FW 1 s were not bombed and Captain Hosotani gave them permission to 
build fox holes in the vicinity of the quarters. Since Captain Hosotani remained 
in his office during the-bombings in the vicinity of the camp, PW’s also refrained 
from building and using fcx holes (Ex, G). Captain Hosbtani stated he never 
heard of FW's working on tne railroad handling ammunitidri; no protest was ever 
made about it. He heard that about ten or fifteen PW’s once were locked up in 
a box car for about ten minutes during an air raid at Takamatsu in April 1945* 

The military police put them in. He went to Takamatsu the next day with a rep¬ 
resentative of the Japan Transportation Company and complained to the Kempei Tai, 
They agreed it would not happen again. An air raid.shelter .was subsequently 
constructed at Takamatsu (R 127-128), Captain Hosotani was previously tried 
for failing to discharge his duty as camp commander, from 13 April 1945 to 15 
July 1945, to provide for the safety of PW’s by allowing and compelling them to 

work at the Sakaido and Takamatsu Railroad Stations, where they were - - - ~ ■ 

exposed to the danger of bombing and forced to transport war material. He was 
found not guilty of the specification. (Charge II, Specification 3, Case Docket 
No, 40). He stated there were no air raid shelters at Zentsuji; it was impossible 
to build air raid shelters on-the site for all the PW’s in the camp. During the 
entire time at Zentsuji no PW was ever killed or injured in an air raid; there 
was no thought of Zentsuji ever being bombed (R 128). Warrant Officer Ayano 
stated no bombs were dropped over Zentsuji (R 106). Colonel Kondo stated there 
were no air raid shelters at Zentsuji because it was well known to the Americans 
that American PW’s were confined there and the Air Force would not bomb them 
(R 138). 

(2> Failing to' Provide -Allied-FW’s Adequate and.-Avail able Medical! 
Supplies., thereby Contributing to their Illness-and Suffering : • 

Dr. Van Peenan stated that a comparison he had made-of the. 
Zentsuji Camp and others ho had heard about disclosed that on the whole Zentsuji 
was one. of; the better Japanese PW camps (Ex. B). CBM Townsend stated at various 
time’s when medicines were vitality needed', and Captain-Saito refused'to issue 
them,, the FW’s went to Captain Hosotani and he ordered Captain Saito to issue 
supplies (Ex. C)«, Medical W0 Ayano stated duririg the winter of 1944-45 there 
were’at most five'or six .patients in the sick bay. While Colonel Kondo was at 
Zentsuji only about. half the. medical supplies requisitioned were filled.^ He re¬ 
called only one IW' dying from December 1944 until the end of the war. The sick 
bay was'well equipped with, microscope* dental tools; it had more medicines and 
equipment than an army dispensary* Drs* Van Peenan and Moore were both allowed 
to use the equipment (R, 102-^105)« Medical Officer Ikeda stated the only PW who 
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died, died from "medulla oblongata 1 ', a disease of the brain, the cause of which 
is unknown to medical.science. The physical condition p.f . Pli' s at Zentsuji was 
better than at other, camps. Dr. -Van Peonan and Lentz never. asked him for vita¬ 
mins he was unable tq supply. They were permitted to use the medical facili¬ 
ties. Dr.. Van Peenan never, told ,him that he was not receiving medicines he 
thought‘he should get-(:R 107-110) * Approximately fifty per cent of the .factor¬ 
ies engaged, in, the manufacture of medical supplies.and equipnent in Japan had 
been destroyed or converted to other types of production. The remaining half 
were'able to.,produce only twenty per cent of pre-war requirements duo to'lack .r 
of'critical raw materials and deterioration of equipment (SCAP Report Period 
August' 1945-1947,-Par. .169, Ex. P) «' - .. • * 

(3) Failing to Control and Restrain Members of his Command and . 

Persons Under his Supervision and- Control, Permitting them to Commit Atrocities r* 

and Offenses against'Allied PW* s (Specifications la~, Id, lf,~~lh, li ): 

* '■ • * y . " 

Medical Officer Ikeda stated he did not have occasion to 

treat any.PW for beating, kicking, or other mistreatment■(R 109). Captain 
Hosotani stated he Was told'Lieutenant Hilton was pushed by Hashimoto (R 124)}' 
during the time-Rondo was at Zentsuji, four- or five PW's were confined in the 
guardhouse for about two or three days each for violation of fire prevention 
regulations; they had bedding, clothing, and .the regular ration (R 133 ); a unit 
commander in the Japanese Army could impose confinement for less than twenty- 
four days (R 134). Colonel Rondo stated he never ordered any PW confined (R 141). 
Commander Giles, United States Navy, stated there were a few isolated cases of 
kicking and slapping American PW's, but this was brought on by the conduct of 
the PWs (Ex. H). Lieutenant Getty, Investigation Division Legal Section SCnP, 
reported on 7 January 1946 he had reached the conclusion that under Japanese , 
standards the PW's at Zentsuji received good and fair treatment (Ex. I). 

d. Notice, Knowledge, and Preventive Measures regarding Commissio n 
of Atrocities and other Offenses against Allied PW's : 

- (1) Lieutenant Morin stated he did not believe that Captain 
Hosotani knew of his beating (Specification lh). (Ex. 12). 

(2) ' Captain Deeter stated the beating of Lieutenant Hilton by 
Hashimoto (Specification If) was reported to camp authorities. Hashimoto was 
especially known for his brutality on many occasions. No attempt was ever made 
by camp authorities to curb his actions (Ex. 11). 

(3) Captain Keene stated he joined the senior army officer and 
protested to Captain Hosotani the attack by Hashimoto upon Lieutenant Vest and 
two other American officers (Specification Id) (Ex, 9). 


(4) Major Maynard stated that Lieutenant Colonel Miller, senior 
ACS’ officer, made a repoht of h is'.beating •( Specification la) to the Japanese 
commanding officer. Leatherwrist ^Hashimoto/ was -not punished, but as a result 
of the protest, PW's were not harassed as much during air raids, and the rules 
regarding the use of latrines during air raids were relaxed (Ex. 5). 

; : ; (5) Major Henfling stated Hashimoto took him tc- Captain Hosotani 

and conversed'with'him several minutes before he was made-to stand at rigid at¬ 
tention in the snow for four hours (Specification li), He stated Hashimoto was 
one of the most brutal guards and was in the habit of slapping .and abusing all 
PW's with the least provocation (Ex. 8). 

(6) There was'a committee of senior PW officers representing 
each nationality at Zentsuji, It was-composed of Captain Gordon, Royal British 
Navy; Captain Lineberry, United States Navy; Captain YJicz,■Dutch; and Colonel 
Scanlan, Australian. It. was known as the "Four Nationalities". The committee 

. handled all requests and complaints of PW s. It had contact with the, Japanese 
administrative,staff and-Captain Hosotani, who spoke English. The committee 
circulated the replies made by the Japanese regarding the complaints to the Fit’s . _ 

either verbally or in writing. (Ex. 14, R 41, 42,., 69', 130) ■ 

(7) Lieutenant Mendelson stated protests were made to Colonel 
Kondo about' solid of the beatings,, and one was made" regarding the Maynard beating. 
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In reply, Colonel Koncwktated he was unable to control^fcs personnel. The 
committee^held meeting^With Colonel Rondoiand issued wlPRten reports about 
them. There was no change in conditions after the protests were made. About 
ten tp twenty reports of the committee concerning the protests to Colonel Kondo 
were^circulated. He (M^ndelson) did not recall ever seeing Colonel Kondo come 
through-barracks during inspections (R 69-71). 


(8) Plif Fraser stated all FW complaints were addressed to 
Captain Hosotani, and from there they went to higher authority (Ex. 15). ; 


(9) Asabuki, interpreter, stated Hashimoto'e mistreatment of 
FW 1 s was a matter of common knowledge in camp. He knew of no punishment given 
him for mistreatment of PW's (R 26), H e did not know whether Kondo had done 
anything to Hashimoto (R. 34) • Captain. Hosotani admonished Hashimoto (R 44), 
Captain Hosotani told him Colonel Kondo had agreed to the reprimanding of 
Hashimoto. after the Maynard beating. He did not know if Colonel Kondo knew of 
any other instances (R 55) • He interpreted for Colonel Kondo Several times, but 
did not remember interpreting any complaints of PW's (R 54), ‘During the period 
Colonel Kondo was camp commander, he (Asabuki) heard of three or four instances 
of mistreatment (R 55), He .knew of no written orders issued by 'Colonel Kondo 
not to boat or mistreat PW's (R 26). Captain Hosotani several times told guards 
not to mistreat R/'s, and it was quite probable that he was transmitting instruc¬ 
tions he.had received to that effect from Colonel Kondo (R-45)* Many complaints 
came direct to Captain Hosotani, It was quite usual for Captain Hosotani, or the' 
duty officer, to report the mistreatment or complaints of PW’s to Colonel Kondo, 
■but he did not know if any incident, except the Maynard one, was reported to 
Colonel Kondo (R 29, 61-63). He brought complaints of the FW committee to 
Captain Hosotani. After the Maynard incident. Captain Gordon of the committee 
wrote a note stating that if Hashimoto would leave camp, everyone would be happy; 
he brought that note to Captain Hosotani, Members of the committee spoke freely 
and frequently to Captain Hosotani (R 44), Colonel Kondo stayed mainly in his 
and in his room. He never saw him-make an inspection. Occasionally he 
saw him outside his room or office in Captain Hosotani's office .or 'in the latrine 
(R 30, 31, 62). Colonel K 0 ndo spent most of his tine in Zentsuji Camp from 
December 1944 to June 1945. He remembered he made an inspection tour of two or 
three days of the branch camps once before he became Hiroshima commander (R 58)• 


(10) CBM Townsend stated Captain Hosotani violently opposed 

J- J_— _ X> T'CTAT • i II ii 1 ..... 


slapping and beating of FWs, Any time there was any mis treatment by guards, 

n ~ tt j _f_.i_.i_ ii. .... . _ .. . * 
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Captain-Hosotani attempted to punish the guards and make restitution to PW's 
(Ex. C). 


i 


(11) FW Lane stated when protests were made to Captain Hosotani 
about slappings, a period of time would elapse before anyone would be slapped 
again,.which proved that Captain Hosotani at least was instructing his men to ■ 
refrain from such activities (Ex. G). 

(12) Sergeant Kanehisa stated Colonel Kondo and Captain Hosotani 
issued orders that FW's would be treated in the correct manner, and not mistreated. 
Captain Hosotani reprimanded Hashimoto (R 114 ). 

(13) Captain Hosotani stated he reprimanded Hashimoto for push¬ 
ing Lieutenant Hilton (Specification If)* He might have reported the incident 
to Colonel Kondo. He received no protests or complaints from the PW's about the 
incident,. Before Colonel Kondo took command, he (Hosotani) heard that Hashimoto 
was quite,rough* Ho-never reported to Colonel Kondo about Hashimoto, but did tell 
him private punishment oxi»ted in camp. Colonel Kondo, during his first inspec¬ 
tion of the main and branch camps, shortly after coming to Zentsuji, instructed 
that no private punishment would be meted out. He (Hosotani). received complaints 
or protests from FW's in regard to various matters-from the FVi committee. Most 

of the complaints were about food. (R 124, 125). The committee might have met 
with Colonel Kondo once about food, and he reported to Colonel Kondo one or two 
complaints received from the committee about the food. When the committee came 
to him with complaints he reported them to Colonel Kondo. He did not hear that- 
Major Maynard had been mistreated .until the time of his trial. He never punished 
Hashimoto because he had no authority to do so;, he did not request that Colonel 
Kondo punish him (R 131-133)* Colonel Kondo had lunch with his staff'officers 
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every day in camp, and they discussed various things "(R 125)', 

. is? ' , ' > ‘ 

(14) Colonel Hondo stated he did not know whether he was told that 
a Hashimoto had mistreated a FW; ho was never informed that anybody at Zentsuji 
• ever mistreated a RA (R 137) • Complaints wore made by'PW's through Captain 
Hosotani to him. He did not receive any complaints direct from the committee; 
he had one meeting with the .committee about food; they did not complain of mis¬ 
treatment. He did not know men were being confined in the guardhouse for long 
periods. He spent more than half his time outside his office by going to Tokyo 
or Osaka or around to the branch camps or looking for arable land for farms for 
FlV’s. He depended on his officers, non-commissioned officers, Civilian employ¬ 
ees, — on all of them. He did not leave everything to them. He believed he per¬ 
formed his duties adequately; he did his best; he did whatever he could; he be¬ 
lieved that there were few men in Japan who- worked hard without resting as he 
did (R 140, 141). He did not think under the law'Of command responsibility he, 
as camp commander,, could assume responsibility for things he did not know (R 144). 
Misconduct of guards sent to him from division troops could be' punished by the 
unit commanders of the division. He could punish civilian employees; he could 
not confine them in the guardhouse; ail he could do was to make them quit, rep¬ 
rimand them, or decrease their wages. Because of the manpower shortage, even if 
he told Captain Hosotani to make Hashimoto quit. Captain Hosotani would have said, 
, "Wait a minute; that could not be done," He did not decrease Hashimoto's wages, 
personally reprimand him, or attempt to have him discharged because he did not 
know about him (R. 144, 145). ' 

4. Opinion 

a. The evidence shows that Colonel Hondo was in command of the Zentsuji 
Camp and the Hiroshima area camps from 13 December 1944 to 15 June 1945. Many 
of the PW's were interned at the Zentsuji Camp as early as 1942 and remained 
1 there for the duration of the war. Several camp commanders preceded Colonel 
Hondo. In some of the affidavits, there is nothing to indicate that the inci¬ 
dents described occurred-during the tine Colonel Hondo was in command. In this 
review under the summary of the evidence (Par,. 3), no. testimony was recorded or 
considered unless it was clear that it definitely pertained to the period' in 
.which Colonel Hondo commanded. Only so much of the finding of guilty as provides 
for this period of tine should be approved. 


b. As to Legal Sufficiency 

(1) Failing to Protect Allied PW's from Hazards of War ; 

The evidence indicates that during an air raid in the vicinity 
of Takamatsu station, some PW's were locked-in a box car by either an employee 
of the Japan Transportation Company or by a member of the Kempei Tai. These in¬ 
dividuals. wore not under the control of the accused. No bombs wore dropped on ’ 
the box car and no. one was injured. The next day Captain Hosotani, the camp com¬ 
mander, protested the incident to the Kempei Tai at Takamatsu. There-was no re¬ 
currence and subsequently an air raid shelter was constructed there. There is 
only meager evidence that the PW's handled ammunition. Captain Hosotani, -the camp 
commander, from 13 April 1945 to 15 July 1945, had been tried for allowing and 
compelling PW's to work at the Sakaido and.Takamatsu railroad stations where they 
were exposed to danger of bombing and forced to transport war materiel. He was 
found not guilty of the Specification (Case Docket No., 40). There were no air 
raid shelters at the Zentsuji Camp because there was no need for them. It 'was 
well known to the Americans that PW's were confined there, and the Americans 
would not bomb theii' own men. There is evidence that PW's had permission to dig 
fox holes for their own use at Zentsuji, but they did not desire to do so. No 
bombs were ever dropped on the damp, and no one was ever injured in an air raid.- 
The evidence is not legally sufficient to support the finding of guilty as to 
failure to- protoot-PW!s from hazards of war. 


(2) Failing to Provide Allied PW's Adequate and Available Medical 
Supplies; thereby Contributing to their Illness and Suffering : 

There is some lay eviderice that PW's were refused vitamin pills. 
Although there were three Allied FW doctors in damp, there is no evidence from 
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thorn or fjrop the senior^W line officers concerning this matter. Although there 
were about eight hundred R7's in camp, the number of, sick was relatively snail 
during the period* There is evidence that there were only few cases of pneumonia, 
a disease which is very'prevalent in Japan and soae bronchial trouble. One Ft! 
died during the period from a brain disease which cannot be attributed to a lack 
of vitamin pills. Although there was room for more, there were seldom over six 
PW patients in the sick bay., A large quantity of Red Cross medical supplies ar— 
rived in camp in November 1944* but it was known that this was to be the last 
shipment and the Japanese were warranted in conserving them and-using them judi¬ 
ciously, There is practically no evidence that the handling of the medical sup¬ 
plies materially contributed to the iliness and suffering of R7's« Many PH / 1 s 
were weak, from malnutrition caused by the limited amount of food available, and 
not by the failure to provide medicines. The camp hospital was well equipped 
and supplies and-equipment were mad® available to the R,' doctors. Dr, Van Peenan 
stated that on,the whole the Zentsuji Camp was one of the better Japanese RV 
camps. The evidence is not legally sufficient to support the finding of guilty 
as to failure to. provide RV s medical supplies. 

(3) Fai ling to 1 -Control and Restrain Members of his Command and Under 
his Supervision and Control, Permitting t hem to Commit Atrocities against Al li ed 
PW's, in Specifications la. Id. If, lh, li ; 


The evidence is clear that the acts alleged in the subspecifi— 
cations above were committed by members of- the accused's command,- The commission 
found Colonel Kondo criminally liable for the unlawful acts of his subordinates 
under the doctrine of command responsibility. Article 1, amex to the Fourth Hague '- 
Convention, lays down the condition which an armed force must fulfill in order to 
be accorded the rights of lawful belligerents, that it must be "commanded by a 
person responsible for his subordinates" (Section 15, Application'Yamashita, 66 
S Ct. 340), - This imposes on the coi.imander an affiri.a tive duty to take such mea¬ 
sures' as are -within his power to protect the prisoners of war entrusted to his 
care from violations of the law of war. The duty is a legal one and an omission 
to perform it without legal excuse resulting in injury, renders him penally 
liable (Section 16, Application Yamashita, 66 S Ct, 340). This duty requires 
him to control and,restrain members of his command from committing such atroci¬ 
ties as inflicting corporal punishment upon, mistreating, and otherwise abusing 
the prisoners of war (Section 17, 13, Application Yamashita, 66 S Ct. 34 O). - 
There is no evidence that Colonel Kondo ordered or personally participated in 
any of the atrocities; there is no evidence that he was present wheri they were 
perpetrated and that he failed to prevent then at that time when he could have 
•done so. However, there is ample evidence that he had actual or constructive, 
knowledge of the atrocities and failed to take adequate preventive measures. 

The camp was not large and he was present there from 13 December 1944 until the 
end of May. 1945* when,.he moved his headquarters to Hiroshima. He spent practi¬ 
cally the entire time in camp in his office, occasionally leaving his room to 
go to Captain Hosotani's office or the latrine. He made practically no inspec¬ 
tions,. Hashimoto, the civilian guard, had been in camp a long time before he 
took command, and his brutality was a matter of common knowledge, yet he never 
took any disciplinary action against him, stating that he did not,know about 
him. He stated further that ev.en if he had told Captain Hosotani to discharge 
him. Captain Hosotani would have replied that he could not do so because of the 
manpower shortage. He completely failed to appreciate the duty he owed his FV/'s. 
In no military organization in any amy can a commander be heard to say that he 
was powerless to restrain one of his subordinates from running rampant and commit¬ 
ting brutal atrocities upon those whom the commander was charged' 
to protect. There was in camp a,committee of four senior officers with whom he 
could have conferred at any time he desired; he could -have required his staff 
officers to submit accurate and detailed reports on the mistreatment of RH's, 

He was apparently content to let his subordinates handle natters pertaining to 
the misconduct of his guards, and was not sufficiently concerned to even inquire 
what action, if any, they had taken for offenses committed by thorn. Colonel 
Kondo had a definite duty to inquire how his FW's were'faring. The exercise of 
due diligence would have led him to knowledge that Rv's were being mistreated. 

If he did not have knowledge, his ignorance was the result of such gross and culp¬ 
able, negligence that he would be equally bound. Failure, to make inquiry consti¬ 
tuted a negligent omission. If he < designedly abstained from inquiry for the pur¬ 
pose of avoiding, notice, notice is*imputed to him (46 CJ 544). If the inquiries- 
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were superficial only and .not made in good faith, notice is likewise imputed 
to him. Under the lSw he is charged with, knowledge, -and'his failure to take 
adequate preventive measures makes him criminally liable. "The probable and 
forseeable consequences of his failure to adopt adequate and punitive measures 
was the continued occurrence of such mistreatment and under the law such failure 
to act was a proximate cause of each act of unlawful mistreatment thereafter 
occurring for Which the commander would be criminally liable.". (45 OJ 911, 

913} ALR 1013} Dunn— Protection of Nationals 546; all cited in U.S. vs 
Oota et 6, Case No,, 129). The evidence is legally sufficient to support the" 
finding of guilty as to willful and unlawful disregard of his duty in failing 
to control members O'ftfris command from committing atrocities and 6'ffenses 
against Allied P/i 1 s * „ • •’ 


c; The prosecution introduced its evidence by means of affidavits of 
former PW's and by the testimony of a PW officer and a Japanese' interpreter who 
were in camp at the time of the alleged offenses and were in a position to know 
the matters in issue. From these and the admissions of the accused, the guilt 
of the accused was clearly established to the extent herein recommended. 


d» The accused was ably represented by counsel, both American and 
Japanese. He was given ample opportunity to present any matters he desired in 
his own defense. He took the stand and testified in his own behalf. The ac¬ 
cused is fifty-six years of age. Although advisory counsel stated the accused 
was senile, and had not assisted him in the case in any way (R 137, 139, 150 ),, 
there was no contention or evidence that the alleged senility constituted in¬ 
sanity, or that the accused was incompetent at the time of trial or at the time 
of the alleged offenses. Advisory counsel' stated the accused was not insane 
(R 137). Insanity was not an issue. 


e. There are no- irregularities which injuriously affect any substantial 
rights of the accused. The record is legally sufficient to support so much of 
the findings of guilty as herein recommended. 


5. Recommendations: 


■ a * Findings . The findings of guilty of the charge and specification 
should be approved except as follows: - ■ • 


(1) The finding of guilty of the clause, "by -failing to protect 
Allied Prisoners of War from the hazards of war", should be disapproved. 


(2) The finding of guilty of the clause, "by failing to provide 
for Allied Prisoners of War adequate and available medical supplies, thereby 
Contributing to their illness and suffering", should be disapproved. 


(3) Only so much of the finding of guilty of the specification and 
subspecification "i" as provides for the period, "between 13 December 1944 end 
15 June 1945", should be approved. 


b. Clemency . A petition for clemency was filed by Fujio Abe, former 
president of board of directors, Free Christian Church of Japan, It was Care¬ 
fully considered by the reviewer.. 


c. Sentence . The commission sentenced the accused to confinement at 
■hard labor for five (5) years. The sentence is not excessive, and it is recom¬ 
mended that it. be approved. In accordance with the established policy, owing 
to the length of time the accused spent in confinement- prior to date of sentence, 
it is recommended that twenty-three and one-half ( 23 $) months of the confinement 
at hard labor be remitted. 


d» The defense filed a motion for modification of the sentence. Except 
as indicated above, it is recommended that in all other respects the motion be 
denied. 
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6. Action: 




Attached hereto is a form of action designed to carry into effect the 
above.recommendations. 


F. R. Undritz 

Lt. Colonel, Infantry 

Ass’t. Staff Judge Advodate 


The facts summarized and referred to in the foregoing review pn 3, 
clearly establish a command failure to provide PW«s with available needed medi¬ 
cal supplies* All of the allegations of Soecification 1 are considered to have 
been proved except that relating to failure to protect from the hazards of war. 
Approval, less the "hazards of war" portion, is therefore recommended. 

A proposed alternate potion to implement this recommendation is attached. 


ALLAN R. BROWNE 
Lt Col, JAGC 
'Army Judge Advocate 
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